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The federal Medicare reform bill signed into law on December 8, 2003 implements the most extensive changes to the program since it was established in 1965. The most significant element of the new law is the addition to Medicare of prescription drug coverage.  Among other reforms, the bill implements a voluntary outpatient prescription drug benefit, or Medicare Part D, starting in 2006, for the 40 million elderly and disabled Medicare beneficiaries.  A drug discount card program will be available in spring of 2004 that will expire upon implementation of the Part D drug benefit.  This hearing will focus on the prescription drug discount card and Part D benefit of the Medicare bill, and the implications it holds for California.
Overview:  The Prescription Drug Discount Card Program
The Medicare bill establishes a Medicare Prescription Drug Discount Card and Transitional Assistance Program to be implemented within 6 months of the bill's enactment (Spring 2004).  The discount cards will only be available until the new prescription drug benefit becomes available in January, 2006.  Card programs will be required to meet specific requirements and can charge up to a $30 annual enrollment fee.  Beneficiaries will have a choice of at least two programs (offered by two different sponsors) but can enroll in only one program at a time.  Changing card programs will only be permitted between 2004 and 2005, or in special circumstances.  Discount card companies may limit plan service areas to specific regions. 

Each card will only work at certain pharmacies.  In urban areas, 90 percent of enrollees in the card program must live within 2 miles of the participating pharmacy.  In suburban areas, 90 percent of enrollees in the card program must live within 5 miles of the participating pharmacy.  In rural areas, 70 percent of enrollees must live within 15 miles of the participating pharmacy.
The discount card programs will not be required to provide any specified discount level, although every card will be required to provide a discount for at least one drug in each therapeutic category.  The Bush Administration estimates the average beneficiary will save between 10% and 25% on many drugs.  Discount card programs may change formularies and discounts at any time, but they will not be required to notify cardholders of formulary changes except by posting on the Internet.   

Discount Card Provisions for Low-Income Beneficiaries 
Beneficiaries with annual incomes less than 135% of the federal poverty line ($12,123 for singles and $16,362 for couples today) will be credited $600 per year (for 2004 and 2005) on the cards.  If the beneficiary does not use the entire $600 subsidy in 2004, it can be carried over to 2005 and used on top of the $600 subsidy for that year.  Beneficiaries can enroll at any point during 2004 and will receive the full $600 subsidy.  However, beneficiaries enrolling after April of 2005 will not receive the full $600 subsidy, as it will be pro-rated for the remainder of the year.  In order to receive the $600 subsidy, beneficiaries cannot be receiving or be eligible for any other drug coverage.  Low-income beneficiaries below 100% of the federal poverty line ($8,980 for individuals, $12,120 for couples today) will be limited to a 5% copayment on drugs purchased through the discount cards; seniors below 135% of poverty will be limited to a 10% co-payment.     

Issues to Consider for the Discount Card Program:   

· Discount level:  It is unclear how much of a discount will be offered to beneficiaries under each card, as there is nothing in the bill that requires any specific discount. 
· Formularies:  Discount card programs will be authorized to change formularies (note: notification of changes will appear on an internet site, but programs will not be required to notify seniors directly).  If the drugs listed on the formulary change after the beneficiary has selected the card, or if the company changes the discount amount on the drugs available, beneficiaries may incur additional costs.
· California's Prescription Drug Program:  California currently authorizes Medicare beneficiaries to purchase prescription drugs at prices not to exceed the Medi-Cal reimbursement rate for prescription medicines, upon showing their Medicare card and prescription, as a condition of a pharmacy's participation in the Medi-Cal program.  (Speier, SB 393, Chapter 946, Statutes of 1999 and SB 1278, Chapter 542, Statutes of 2002).  It is unclear how the new Medicare prescription drug cards would impact the state's Medicare discount drug program.   
· Service Areas:  Discount card companies will be able to limit service areas.  It is unclear what this will mean for beneficiaries who may be living or travelling extensively out of their area.
· Number of cards:  The federal Center for Medicare and Medicaid Services (CMS) has received over 100 applications from entities wishing to offer discount cards.  Will a large number of discount cards, coupled with the fact that each sponsoring entity will be conducting it's own marketing, serve to confuse beneficiaries?

· Need for cards:  Some beneficiaries may not need the discount cards, or may have access to other drug discount cards and options that may provide better pricing.  It is not clear what process will be used to ensure that beneficiaries do not buy cards they don't need.

Discount Card Beneficiary Outreach and Education Issues 
Beneficiaries will likely be confronted with a number of options to choose from in determining which Medicare discount card is appropriate for them.  Beneficiaries will need to determine which cards will offer the drugs they need, what the savings will be, and how it compares with other cards. 

The bill appropriates $1 billion from the Medicare Trust Fund to CMS for implementation, including a general outreach campaign.  CMS is authorized to use the $1 billion for whatever purpose they see fit, as long as it pertains to general program implementation.  Of these funds, $9.5 million has already been used for an advertisement campaign on the new Medicare program, which some contend is an inappropriate use of funds.  The federal Department of Health and Human Services is launching a nationwide education campaign to inform seniors about the new benefits being offered to them under the Medicare law.  The federal government, through CMS, is encouraging beneficiaries to call the toll-free help line (1-800-Medicare) or visit the http://www.Medicare.gov web site to learn more about the new benefits being offered them.  CMS is also supposed to set up a price-comparison web site that will provide information on Medicare-endorsed cards. 

The majority of responsibility for outreach and education in California will likely fall on the state Health Insurance Counseling and Advocacy Program (HICAP), despite the fact that the bill contains no specific appropriations for this program or similar programs in other states.  Run through the California Department of Aging, HICAP is a non-profit, volunteer-based program to assist seniors and people with disabilities on Medicare, with answers to problems concerning their health care.  Administered by the California Department of Aging (CDA) through contracts with 33 Area Agencies on Aging (AAA), HICAP provides objective, individualized counseling and advocacy services to Medicare beneficiaries addressing Medicare benefits, Medicare supplemental insurance plans and health maintenance organizations (HMOs) and long term care insurance coverage.  HICAP will be responsible for keeping apprised of the issues associated with the Medicare discount card, and how it would impact beneficiaries throughout the state.  It is likely that the volume of requests for assistance will increase with implementation of the discount card, and the HICAP programs will be responsible for accommodating all requests for assistance within existing resources.  

Issues to Consider for Discount Card Outreach and Education:

· It is unclear how CMS will work with the HICAP program in educating beneficiaries about the discount card program, and whether they will provide any additional resources or funding to meet the need for outreach and education in California.

· It is unclear whether CMS will produce educational materials, and whether they will be translated to meet the needs of the many non-English speaking Californians.
· CMS Web Site Development:  Drug card information is likely to change frequently, and it is not clear whether the web site will list dosage information as well as costs and savings provided by each card.  It is also unclear how Medicare beneficiaries will access this information, as many do not have access to the internet.
Overview:  The New Prescription Drug Benefit
Beginning in 2006, Medicare beneficiaries will have the option of obtaining drug coverage by enrolling in a private risk-bearing prescription drug plan.  Beneficiaries will have the choice of staying in the traditional Medicare program and obtaining drug coverage through a stand-alone plan, or joining a Medicare Advantage plan (formerly known as Medicare +Choice) and obtaining all of their Medicare benefits and prescription drug coverage through the plan (Medicare inpatient and out-patient coverage).   
Part D Benefit Package
The standard drug package will have an annual deductible of $250 in 2006, and a premium estimated at about $35 per month.  The standard package will cover 75% of prescription drug costs for the first $2,000 of medications above the $250 deductible.  The benefit will cease until the beneficiary has drug spending up to $5100; this lapse in coverage is often referred to as the "donut hole."  The drug benefit will cease until the beneficiary has drug spending up to $5100, at which point the catastrophic benefit begins.  Once the catastrophic benefit begins, beneficiaries will pay 5% of covered prescription drug costs over $3,600, or co-payments of $2 for generics and $5 for brand names, whichever is higher.  When combined with the deductible and the copayments, beneficiaries will need to have over $5,100 of covered prescription drug costs each year before they begin to benefit from the catastrophic coverage.  If beneficiaries want to fill the gap in coverage, they can purchase a supplemental plan.  However, beneficiaries may only purchase supplemental coverage from the same company in whose plan they are enrolled.

Prescription Drug Program sponsors will be provided with flexibility in determining how to structure plans, as long as they maintain the standard package's deductible and out-of-pocket limit.


Issues to Consider for the Prescription Drug Plan:   

· Formularies:  Drug coverage will vary by plan, depending on what is offered on the formulary.  It is unclear whether beneficiaries will be able to ascertain which drugs are available on each plan's formulary.  Once beneficiaries have enrolled into a plan, additional costs may be incurred if a non-formulary drug is required for treatment. 

· Plan termination:  It is unclear how the federal government will manage plans that terminate coverage, and whether enrollees will have an option to enter another plan.

· Documenting expenditures:  It is not clear how beneficiaries will document that they have met the out-of-pocket expenditure limits in order to qualify for the catastrophic coverage provisions of the bill.  It is unclear whether there will be a specific process to follow, and which entity will be responsible for overseeing this process.
· Non formulary drugs:  Although the bill provides a process for beneficiaries to access drugs that are not on a plan's formulary that are medically necessary, it is not clear how easy it will be for beneficiaries and their providers to access these drugs.

· Indexing of cost sharing limits:  By indexing beneficiary cost sharing amounts to increases in drug costs rather than increases in Social Security benefits, beneficiary cost sharing will comprise an increasing share of disposable income over time.  According to the Congressional Budget Office, cost sharing limits are projected to increase 70 percent or more over the 6 year period, 2006-2013, far higher than the projected increases in Social Security benefits.
Part D Enrollment and Plan Election Process
The initial enrollment period will begin in November 2005, lasting six months.  Beneficiaries who become eligible after this time will have a separate initial enrollment period.  Special enrollment periods will be established for involuntary loss of creditable drug coverage, errors in enrollment, exceptional circumstances, and Medicaid coverage.  A late enrollment penalty will be assessed on beneficiaries with greater than 63 days without creditable drug coverage.  The Secretary of the Department of Health and Human Services will be required to conduct activities that are designed to broadly disseminate information about the program for at least one month before the enrollment period begins.  Plans may not refuse enrollment to any beneficiary, except for capacity limitations.  
Part D Beneficiary Outreach and Education Issues 
The bill requires the Secretary of the Department of Health and Human Services to broadly disseminate information on Part D.  Information activities must include comparative plan information, including benefits, premiums, and cost sharing requirements.  Plans will be required to disclose information on access, operation of any formulary, cost sharing, and other provisions.  Plans will be responsible for providing specific information on request from beneficiaries, including changes in formularies which plans will be required to post on a web site.

Issues to Consider for Part D Outreach and Education Activities:

· Dissemination of information:  It is unclear how the federal government will "broadly disseminate" information on Part D, including how they will provide access to information for beneficiaries living in hard-to-reach rural areas, or beneficiaries with limited English language proficiency.  It is also unclear how the information that varies from plan to plan will be standardized, as it is up to each plan to determine how to disclose information, and who will be responsible for determining that plans are complying with this requirement.   

· The HICAP program is the only entity in the state that will be able to provide beneficiaries with standardized, unbiased information on what is available through each plan.  The bill does require that the plans work with either the federal government or HICAP in ensuring that the material they provide is accurate, easy to read, and accessible to all consumers. 

· Access to Formulary:  It is unclear whether drug plans will be required to disclose drug formularies to beneficiaries before they are enrolled into any plan.  Beneficiaries will want to compare plan formulary information, so it is important that they be able to access this information before enrolling. 

Part D Provisions for Low-Income Beneficiaries
Low-income beneficiaries eligible for coverage under both Medicare and Medicaid with incomes below 100% of the federal poverty level ($8,980 for singles and $12,120 for couples today) will be exempt from premiums and deductibles, and they will have no gap in coverage.  They will pay a $1 co-payment for generic drugs and $3 co-payment for brandname drugs.   Low-income seniors with incomes under 135% of the poverty level who are not dual eligible (today about $12,123 for individuals and $16,362 for couples) will pay no premium and no deductibles, and will have no "gap" in coverage.  They will pay $2 for each generic prescription and $5 for all other prescriptions.  However, those beneficiaries with assets worth more than $6,000 ($9,000 for couples) in 2006 will not be eligible for this aid, regardless of their income levels.  The bill does not specify which types of assets would “count” toward this asset total, but suggests only “liquid” assets are contemplated by Congress.  The asset test is indexed for inflation.  

Beneficiaries with incomes between 135% and 150% of the federal poverty level (today $12,123 - $13,470 for individuals and $16,362 - $18,180 for couples) will pay a sliding-scale premium and a $50 annual deductible.  They will have 85% of costs covered up to the $3,600 out-of-pocket limit, after which they would pay $2 for each generic prescription and $5 for all others.  Those beneficiaries with assets over $10,000 for individuals and $20,000 for couples (indexed for inflation) will not be eligible for this assistance.

Administration of the Low-Income Subsidy

Eligibility for low-income subsidies will be determined by state Medicaid programs, with states receiving their regular matching rate for associated administrative costs.  Eligibility determinations will also be made by the Social Security Administration (SSA).  Determinations will be effective for up to one year. 
Enrollment for Low-Income Populations
Full-benefit dual eligible beneficiaries who do not select a plan during the open-election period will be default-enrolled in a plan with a premium at or below the low-income benchmark.  If more than one plan is available in the area, enrollment will be on a random basis, but individuals will be able to decline or change default enrollments.  California's Medi-Cal program will be responsible for determining eligibility for low-income participation in the Medicare prescription drug program.

Issues to Consider in Administration of and Enrollment into Low-Income Subsidy:
· It is unclear whether California's Medi-Cal program will incur additional costs for processing enrollment into the new plan. 

· Determinations for low-income subsidies will be effective for one year.  The bill indicates that re-determinations shall be made as provided by the state Medicaid plan, or the Commissioner of Social Security.  It is unclear what this means for California.
· The bill does not specify how beneficiaries will be notified of the need for re-determination, and whether they will be automatically dropped from the program without re-determination of eligibility.
· 
State Cost-Sharing "Claw Back" Provisions for Low-Income subsidies

All premium and cost-sharing subsidies for Part D drug benefits, including those for the low-income, will be paid through Medicare.  However, states will be required to make a payment to the federal government each month equal to the product of:  1) a “take back” factor, which is set at 90% for 2006 and phased down to 75% for 2015 and later years; 2) the number of dual eligibles enrolled in full Medicaid coverage in that month; and 3) a per capita amount designed to approximate the amount a state would have spent each month on Medicaid prescription drugs per full dual eligible in the absence of the Medicare bill.  This “per capita amount” is based on a state’s per capita Medicaid spending on Part D covered prescription drugs for full dual eligibles in 2003, trended forwarded through 2006 by the growth in national per capita prescription drug expenditures and in 2007 and later years by per capita growth in Part D spending. 
State Prohibitions

States are prohibited from supplementing prescription drug benefits using joint federal/state Medicaid funds, though they are allowed to spend state-only money to expand benefits. 

Issues to Consider in Cost-Sharing Provisions:

· It is unclear how California's dual eligible beneficiaries will fare under the new prescription drug program.  At present, these beneficiaries already receive a full range of Medi-Cal approved drugs.  Under the new law, dual eligibles will be required to transition to the new Medicare prescription drug program, and will only be offered drugs available on the formulary.
· It is unclear whether California will end up paying more for it's dual eligible and low-income population under the new Medicare prescription drug program, and how it will impact current benefits available for both dual eligibles and the low-income Medi-Cal beneficiaries (those above 100% of federal poverty level who currently receive Medi-Cal).
· It is unclear whether the federal government or state Medicaid agencies will be responsible for determining the types of income and assets that can be used to determine eligibility.

· It is unclear whether the requirement to document assets will be a barrier to establishing eligibility for the low-income subsidies.

Provisions to Ensure Access in all Areas

The Secretary of the Department of Health and Human Services will be required to assure that every beneficiary has a choice of at least 2 prescription drug plans, one of which must be a stand-alone prescription drug plan.  Additional plans, and plans with supplemental coverage, may also be available.  The Secretary may approve limited-risk plans in order to assure access to plans in all areas.  If there are still not 2 plans with approved bids, the Secretary shall contract with one “fallback” non-risk-bearing entity (through the federal procurement process) to administer standard coverage in all fallback areas within each region for the following year.  The fallback plan will offer standard Part D coverage.  The fallback plan sponsor will be paid the actual costs of drug benefits (taking into account negotiated price concessions) for enrollees and management fees subject to performance related to cost containment, quality clinical care, customer service, and benefit administration. 

Issues to Consider in Ensuring Access:

· It is unclear what will happen if the Secretary cannot contract with one fallback entity.  There is no assurance that a fallback entity would bid for a contract, leaving beneficiaries in that area without options for drug coverage.
· It is unclear how the federal government will negotiate prices with the fallback entity, since the bill already specifies that the government cannot negotiate prices with drug plans.  It is unclear whether the fallback plans will be allowed to charge full cost for formulary drugs, and if so, what this would mean for the beneficiary.
Cost Control Provisions

The bill relies on the use of formularies, generic drugs, and competition between drug plans to control costs.  The bill specifically prohibits the federal government from using its bargaining power to negotiate lower prescription drug prices with the drug companies.  Plan sponsors will negotiate prices with manufacturers and suppliers of covered drugs.  Plan sponsors may have a formulary so long as the formulary meets the standards outlined in the bill, including provision of drugs within each therapeutic category and class.  The bill also indicates that plan sponsors must have meaningful grievance procedures and appeals processes that include processes for re-considerations, external review and expedited decisions.

Issues to Consider in Cost Control Provisions:

· Drug pricing:  It is unclear the extent to which mechanisms outlined in the bill will effectively control drug costs.  Drug plans will negotiate with drug companies, and it will be in the interest of the drug company to negotiate the lowest possible rate.  However, what will happen if drug companies are not successful in negotiating low rates for all formulary drugs? It is possible that certain drugs will be negotiated for lower prices than others.  This could lead to a tiered-structure of payments within formularies, which may impact the amount that beneficiaries have to pay for various drugs on the formulary. 
· Grievance procedures:  It is unclear what entity will be responsible for external review, how whether the external review decisions will be made in a timely manner, and how consumers will be informed of their rights and procedures to follow when appealing drug plans decisions.
� Information obtained from the National Committee to Preserve Social Security and Medicare, http://www.ncpssm.org/04SummaryPL108.pdf


Information obtained from the Kaiser Family Foundation, "Prescription Drug Coverage for Medicare Beneficiaries: An Overview of the Medicare Prescription Drug, Improvement and Modernization Act of 2003". January 14, 2004.


� Information obtained from the National Committee to Preserve Social Security and Medicare (http://www.ncpssm.org/04SummaryPL108.pdf) and the Kaiser Family Foundation (http://www.kff.org/medicare/loader.cfm?url=/commonspot/security/getfile.cfm&PageID=30033).
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